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New Jersey Bell Telephone Company and Communi-
cation Workers of America, Local 1023, AFL-
CIO. Case 22-CA-10514

December 16, 1982
DECISION AND ORDER

By CHAIRMAN VAN DE WATER AND
MEMBERS JENKINS AND HUNTER

On May 14, 1982, Administrative Law Judge
William F. Jacobs issued the .attached Decision in
this proceeding. Thereafter, the counsel for the
General Counsel and Respondent filed exceptions
and supporting briefs.

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act, as amended, the Na-
tional Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the record and the at-
tached Decision in light of the exceptions and
briefs and has decided to affirm the rulings, find-
ings, and conclusions of the Administrative Law
Judge and to adopt his recommended Order, only
to the extent consistent herewith.

In his Decision, the Administrative Law Judge
found that Respondent did not violate Section
8(a)(5) and (1) of the Act by refusing to turn over
to the Union certain attendance and tardiness infor-
mation concerning three employees who had filed
grievances until such time as the Union obtained
the written consent of said employees for release of
the requested information. For the reasons set forth
below we find that Respondent’s failure and refusal
to supply the requested information violated Sec-
tion 8(a)(5) and (1) of the Act.

The record reveals that on December 3, 1980,
three employees, Kunz, Halbert, and Scott, were
late for a meeting called by Respondent’s manager,
Kelly, at the beginning of the work shift. The tar-
diness of the three was noted in their personnel
records. As fully set forth by the Administrative
Law Judge, the Union began to investigate the pos-
sibility of filing a grievance on behalf of the three
employees in an effort to have the tardiness nota-
tions removed from their records.

While pursuing this course, the Union requested
that Respondent supply it with the absence and tar-
diness records of the three employees. Respondent
informed the Union that the records contained con-
fidential information protected by Respondent’s
employee privacy protection plan and that the in-
formation would be released to the Union only
upon Respondent’s receipt of a written release
from the employees whose records were sought.

It appears that the employees had no objection
to the release of their records but, pursuant to the
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Union’s instruction, they did not execute a written
release. Without the releases, Respondent consist-
ently refused to supply the records. The Union
subsequently filed a grievance which was settled at
the second step.

The actual absence and tardiness records of the
three employees in question were not placed in evi-
dence. Instead, the record contains what purport to
be representative samples of employee records
maintained by Respondent. Each employee record
is comprised of two parts. The first part is simply a
calendar denoting absences and tardies. The second
portion contains a written notation of the excuse or
reason presented by the employee for each time he
or she was late or absent.

Based on the foregoing, the Administrative Law
Judge concluded that Respondent did not violate
the Act by insisting that the employees in question
sign written releases before it would turn over the
requested information to the Union. In so conclud-
ing, he first determined that the portion of the re-
quested records that set forth the reasons provided
by the employees for their tardiness or absences
contained material that reflected upon the employ-
ees’ physical and mental condition and, therefore,
the records possessed a “legitimate aura of confi-
dentiality.” He further found that Respondent was
legitimately concerned about protecting the confi-
dentiality of its employees and that Respondent’s
good faith was demonstrated by its willingness to
release the information upon receipt of the releases.
Finally, he found that the Union “intentionally
placed itself in the way of attaining its own legiti-
mate objective” inasmuch as the employees in
question were willing to sign the releases but failed
to do so at the express instruction of the Union. In
his view, the Union chose to “play games” rather
than seek to obtain information in a manner that
preserved the legitimate interest in maintaining em-
ployee confidentiality on sensitive matters. For the
reasons set forth below, we find that the Adminis-
trative Law Judge erred.

Our analysis begins with the fact that the infor-
mation requested by the Union is plainly relevant
and necessary for the Union’s performance of its
statutory bargaining obligations. The information
was requested in the context of a possible griev-
ance over the tardiness notations in the records of
three bargaining unit employees. Quite plainly, the
tardiness and absence records of the employees in
question would be important and relevant facts in
any possible grievance action. In short, looking
only to the relevance and importance of the infor-
mation from the Union’s standpoint, it plainly
would be entitled to the information.!

! See Canal Electric Company, 245 NLRB 1090, 1093 (1979).
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A determination of relevance, however, does not
end the inquiry. This is particularly true in cases
where the information sought has a “legitimate
aura of confidentiality”? because of its private and
sensitive nature. In those cases, the Board must de-
termine whether the private and sensitive nature of
the information outweighs the Union’s need for the
information.3

In the cases principally relied upon by the Ad-
ministrative Law Judge, it was determined that be-
cause of the particular nature of the information re-
quested the employees’ interest in confidentiality
outweighed the Union’s need for the information.
In Detroit Edison, the Union sought aptitude test
scores derived by an independent testing service
which were kept totally confidential within the
management hierarchy of the employer. In Johns-
Manville, the information consisted of actual medi-
cal reports compiled by physicians after their ex-
amination and diagnosis of the employee patients.
Thus, in each case, the records reflected profes-
sional diagnosis and evaluations of the mental and
physical characteristics.

In contrast, the records sought here are in no le-
gitimate sense of the term medical records. Instead,
Respondent’s records merely reflect the reasons
provided by the employees themselves for their
tardiness or absence. The information was freely
provided by each employee to a management
person or any other employee that might have re-
ceived their call. The information, in no way, re-
flects the type of confidential, professional evalua-
tions found in Detroit Edison or Johns-Manville. Ac-
cordingly, we find that the type of information
sought here simply is not of the same nature as that
entitled to the cloak of confidentiality in Detroit
Edison or Johns-Manville.

With respect to the Administrative Law Judge’s
view that the Union thwarted its own efforts and
chose to “play games,” we have found that the
Union had a right to the information without ob-
taining releases. It is irrelevant that, in the instant
case, the obtaining of releases might have been rel-
atively simple, for it is the principle here which is
important. Thus, it was certainly not ‘‘gamesman-
ship” for the Union simply to insist upon receiving
information it was entitled to receive under the
Act.

Based on the foregoing, we conclude that Re-
spondent violated Section 8(a)(5) and (1) of the Act
by failing and refusing to turn over to the Union
the information relating to the tardiness and ab-
sence records of employees Kunz, Halbert, and
Scott. We shall order the appropriate remedy.

8 Johns-Manville Sales Corporation, 252 NLRB 368 (1980).
3 See, generally, Detroit Edison Co. v. N.L.R.B., 440 U.S. 30! (1979).

CONCLUSIONS OF LAW

1. The Respondent, New Jersey Bell Telephone
Company, is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of
the Act.

2. The Union, Communication Workers of
America, Local 1023, AFL-CIOQO, is a labor organi-
zation within the meaning of Section 2(5) of the
Act.

3. By failing and refusing since on or about De-
cember 9, 1980, to furnish the Union with the ab-
sence and tardiness records of employees Kunz,
Halbert, and Scott until such time as said employ-
ees signed a written release, Respondent has violat-
ed Section 8(a)(5) and (1) of the Act.

4. The foregoing unfair labor practices affect
commerce within the meaning of Section 2(6) of
the Act.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the Respondent,
New Jersey Bell Telephone Company, South
River, New Jersey, its officers, agents, successors,
and assigns, shall:

1. Cease and desist from:

(a) Refusing to bargain collectively with Com-
munication Workers of America, Local 1023,
AFL-CIO (the Union) by failing and refusing to
supply the Union with the absence and tardiness
records of employees Kunz, Halbert, and Scott
until such time as said employees sign written re-
leases.

(b) In any like or related manner interfering
with, restraining, or coercing employees in the ex-
ercise of rights guaranteed to them by Section 7 of
the Act.

2. Take the following affirmative action which
the Board finds will effectuate the policies of the
Act:

(a) Furnish the Union with copies of the absence
and tardiness records of employees Kunz, Halbert,
and Scott.

(b) Post at its South River, New Jersey, facility
copies of the attached notice marked “Appendix.”*
Copies of said notice, on forms provided by the
Regional Director for Region 22, after being duly
signed by Respondent’s representative, shall be
posted by Respondent immediately upon receipt
thereof, and be maintained by it for 60 consecutive

4 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the notice reading “Posted by
Order of the National Labor Relations Board” shall read “Posted Pursu-
ant 1o a Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”
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days thereafter, in conspicuous places, including all
places where notices to employees are customarily
posted. Reasonable steps shall be taken by Re-
spondent to insure that said notices are not altered,
defaced, or covered by any other material.

(c) Notify the Regional Director for Region 22,
in writing, within 20 days from the date of this
Order, what steps the Respondent has taken to
comply herewith.

APPENDIX

NoTic To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

After a hearing at which all sides had an opportu-
nity to present evidence and state their positions,
the National Labor Relations Board found that we
have violated the National Labor Relations Act, as
amended, and has ordered us to post this notice.

WE WILL NOT refuse to bargain collectively
with Communication Workers of America,
Local 1023, AFL-CIO, by refusing to furnish
information to which the Union is entitled
under the National Labor Relations Act.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce our employ-
ees in the exercise of their rights under Section
7 of the National Labor Relations Act.

WE wiLL furnish to the Union copies of the
absence and tardiness records of employees
Kunz, Halbert, and Scott.

JNEW JERSEY BELL TELEPHONE COM-
PANY

DECISION

STATEMENT OF THE CASE

WiLLIAM F. Jacoss, Administrative Law Judge: This
proceeding was heard before me on September 8, 1981,
in Newark, New Jersey. The charge was filed on De-
cember 18, 1980, and amended on January 20, 1981, by
Communication Workers of America, Local 1023, AFL-
CIO, hereinafter called the Local.? The complaint issued
on January 28, 1981, alleging that New Jersey Bell Tele-
phone Company, hereinafter called Respondent or the
Company, violated Section 8(a)(1) and (5) of the Nation-
al Labor Relations Act, as amended, by refusing to fur-
nish to the Local certain tardiness and absenteeism
records necessary for it to fulfill its function as the exclu-
sive bargaining representative of Respondent’s employ-
ees. Respondent, in its answer, denied the commission of
any unfair labor practices.

1 Communication Workers of America, the Local’s parent, will herein-
after be called the International.

All parties appeared at the hearing and were afforded
full opportunity to be heard and present evidence and ar-
gument. The General Counse]l and Respondent filed
briefs. Upon the entire record, my observation of the de-
meanor of the witnesses, and after giving due considera-
tion to the briefs, I make the following:

FINDINGS OF FACT

I. THE BUSINESS OF RESPONDENT

Respondent, a New Jersey corporation, maintains its
principal office and place of business in Newark and
other places of business throughout the State of New
Jersey, including South River, where it has, at all materi-
al times, been continuously engaged in the business of
furnishing telephone communications services.

In the course and conduct of Respondent’s business
operations during the 12-month period immediately pre-
ceding issuance of the complaint, Respondent received
gross revenues valued in excess of $500,000. During the
same period, Respondent shipped and transported prod-
ucts valued in excess of $50,000 from its place of business
in interstate commerce directly to States of the United
States other than the State of New Jersey, and received
goods valued in excess of $50,000 which were transport-
ed to its places of business in New Jersey, in interstate
commerce, directly from States of the United States
other than the State of New Jersey. The complaint al-
leges, the answer admits, and I find that Respondent is
an employer engaged in commerce within the meaning
of Section 2(6) and (7) of the Act.

II. THE LABOR ORGANIZATION INVOLVED

The Local and the International? are labor organiza-
tions within the meaning of Section 2(5) of the Act.

I11. THE ALLEGED UNFAIR LABOR PRACTICES

A. Background

Respondent and the International have been and are
now parties to a collective-bargaining agreement cover-
ing employees of Respondent in an appropriate unit. The
most recent contract covers the period August 10, 1980,
through August 6, 1983, and was signed by two officers
of the International and one officer from each of the
three locals covered by the contract. Anne Princiotta,
president of Local 1023, participated in the collective
bargaining for the contract? and signed as such as one of
the five authorized representatives of the International as
well as representative of the Local.

According to the uncontroverted and credited testimo-
ny of Princiotta, who has held the office of president of
the Local for 17 years, grievances have historically been

2 The General Counsel moved to amend par. 8 of the complaint to
allege the International as the party to the contract, rather than the
Local. Ruling on the motion was deferred at the request of Respondent’s
counsel. On October 14 Respondent’s counsel advised that he had no ob-
Jjection to the amendment. On October 20 the motion was granted.

3 Princiotta was authorized to participate in negotiations by Glen
Watts, the International president, and was instructed to do so in con-
junction with the International representative who was primarily in
charge of the bargaining.
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handled under the contract between Respondent and the
International on behalf of the 1,600 employees in the
commercial and marketing departments by representa-
tives of the Local. The first step of the grievance under
article 12 of the contract is handled by the steward in
the office or work location where the grievance has
arisen. Each office or work location has its own elected
steward. He deals with the supervisor or office manager
at that location. The second step of the grievance proce-
dure is also handled by the Local, with either the office
steward and chief steward* or an executive officer of the
Local participating. They deal on the division manager
level. It is not until the third step of the grievance proce-
dure that an International representative is brought in for
further processing of the grievance.

Princiotta testified further that not only has she
worked at the second grievance step with the stewards
and chief steward but, as president of the Local, has
trained stewards. Contrary to the position taken by Re-
spondent with regard to the authority of the Local to
process grievances, Princiotta testified that she has never
been advised that the Local’s office stewards were not to
represent the International in the processing of griev-
ances at the first step.

Daniel Di Giorgin, an employee of Respondent and
office steward,® along with Debbie Holsten at the South
River Resident’s Service Center, also testified with
regard to the practice of grievance handling, particularly
at that location. His testimony, like that of Princiotta,
was uncontradicted and is credited. As steward at South
River, Di Giorgio represents all nonmanagement em-
ployees at that location, and as such has been assigned
the duty, among others, of initiating the processing of
grievances at the first level. This occurs on the average
of somewhat less than once per month. He is also gener-
ally present at second stage grievance meetings. Both
stewards, Di Giorgio and Holsten, report directly in the
chain of command to Chief Steward Gerald Gochal who
in turn reports to Princiotta.

Contrary to the position taken by Respondent with
regard to the authority of the Local to process griev-
ances, Di Giorgio testified that Respondent never re-
quired that a representative of the International be
present at the first step of the grievance procedure.
Indeed, Di Giorgio testified that representatives of the
International were never present at either the first or
second step grievance meetings which he attended. Simi-
larly, he has never been told by any member of manage-
ment that he should not represent employees during the
processing of grievances.®

Article 5 of the applicable collective-bargaining agree-
ment provides that bulletin boards be maintained for the
use of “the Union.” Such bulletin boards are located at
all of the Local’s locations. The one at the South River
location is monitored by the Local's office stewards, Di
Giorgio and Holsten. No one from management, accord-

* The office steward reports to the chief steward who is also a member
of the Local's executive board.

5 Di Giorgio has been steward since April 1980.

¢ Di Giorgio does not hold an office in the International and receives
expense money for participating in labor relations matters only from the
Local. Any actions he takes in this area is strictly on behalf of the Local.

ing to Di Giorgio, ever told him not to monitor the bul-
letin board. The other bulletin boards are similarly moni-
tored by the Local’s stewards at those locations.

B. The Alleged Unfair Labor Practices

During the week of December 3, 1980,” the manager
of Respondent’s South River office, Joan Kelly, called
for a special meeting of certain employees to discuss
mandatory overtime, to take place on that date prior to
the normal starting time. Three employees, Kunz, Hal-
bert, and Scott, were late for the meeting and their tardi-
ness was noted in their personnel records. When Holsten
was advised that entries had been made in the personnel
records of the three employees she contacted Di Gior-
gio, informed him of the fact and registered her concern.
She discussed with him the possibility of filing a griev-
ance based on the request of one of the employees. The
two decided that if they found a reasonable basis for
filing a grievance they would do so and would, in the
meantime, pursue the matter through further investiga-
tion.

After the discussion between Holsten and Di Giorgio,
the latter contacted the three tardy employees and dis-
cussed with them, in general, their previous records with
regard to tardiness. Each informed him that she thought
her record, insofar as tardiness was concerned, was satis-
factory.

In possible pursuance of a grievance on behalf of the
three employees to get the tardiness entries removed
from their personnel files, Holsten and Di Giorgio, on
December 9, approached Kelly on the subject of her
making their absence and tardiness records available.®
Kelly, citing Respondent’s Employee Privacy Protection
Plan, denied them access to the records unless they first
obtained a signed release form from the employees in-
volved. Di Giorgio and Holsten stated that the Union
was entitled to see the records without first obtaining re-
leases. Kelly refused their request and they left.

Following Kelly's refusal to make the requested
records available, Di Giorgio discussed with the three in-
volved employees the refusal and Kelly’s requirement
that the three employees first sign releases as per Re-
spondent’s Employee Privacy Protection Plan® (EPPP).
Di Giorgio advised the three employees to refuse to sign
the release forms, apparently in order to test his position
that a union need not seek the permission of employees
before gaining access to absence and tardiness records
where the possible filing of a grievance is contemplated.
Subsequently, Kelly contacted the three employees con-

7 Hereinafter all dates are in 1980, unless otherwise indicated.

8 Although at one point in his testimony, Di Giorgio stated: “We asked
for—we asked to see, on paper, if in fact, on that day [December 3] those
three particular individuals were marked tardy.” Elsewhere, Di Giorgio
testified to having asked for all of the absence and tardiness records of
the three employees and if the reasons for the absences and incidents of
tardiness had been included in the records, Di Giorgio expected to be
given those records as well. With regard to this apparent inconsistency, 1
find that the request was a broad one and not limited to seeing the De-
cember 3 entry alone. Admittedly, Di Giorgio did not differentiate in his
request between merely seeing the record of numbers of absences and in-
cidents of tardiness and seeing the reasons noted for each.

% The EPPP was implemented in January 1980 and copies were distrib-
uted among employees in the South River office in April.
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cerning their signing a release and, in accordance with
Di Giorgio’s advice, they refused to sign the releases.
Still later that day, Di Giorgio met once again with
Kelly to renew his request for the records. Kelly refused
Di Giorgio’s request and stated that she would not re-
lease the records without a signed release. The records
were never furnished.

Following Respondent’s refusal to furnish the records,
a grievance was filed. The grievance was resolved at the
second step, the parties agreeing that if the three em-
ployees involved maintained good records for 6 months,
the notations regarding the December 3 tardiness would
be removed from their files. Subsequently, the employees
maintained good records and consequently the notations
were removed.

Analysis and Conclusion

Analysis of the case law on the subject prior to the
Supreme Court’s decision in Detroit Edison Company v.
N.L.R.B.,}° indicates that where a collective-bargaining
representative requested an employer to furnish absentee
(and tardiness) records in connection with the possible
processing of a grievance the bargaining agent was enti-
tled to that information, employer was in violation of the
Act if the request was refused.!! Detroit Edison and sub-
sequent Board decisions have markedly affected the ear-
lier line of cases.

In the instant case Respondent does not deny that it
refused the Local’s request for the tardiness and absentee
records of the three employees who were tardy on De-
cember 3. On the contrary, Respondent admits that it re-
fused the Local access to these records but asserts sever-
al affirmative reasons why it could lawfully do so, chief
among which 1 find its reliance on the impact of Detroit
Edison most convincing. Inasmuch as I find merit in this
affirmative defense, it will serve little purpose to discuss
the others.!2

With regard to its reliance on Detroit Edison, Respond-
ent asserts that the Supreme Court in that case, “severly
limited the duty to furnish information” by holding that
where the private nature of the information requested
outweighs the Union’s interest in the information, there
is no duty on the part of the company to furnish such
information.

In dealing with this defense, I note first that the infor-
mation sought by the Union in the instant case is not
confidential in the same sense as was the information
sought in Detroit Edison. In Canal Electric Company,13
the Union demanded absentee records of employees in
the unit in order to process grievances. The respondent
in that case relied, in part, on Detroit Edison contending
that the absentee records were confidential or private.
The Administrative Law Judge rejected the respondent’s
contention factually finding that, “The record discloses

10 440 U.S. 301 (1979).

1Y Markle Munufacturing Company of San Antonio, 239 NLRB 1353
(1979).

1% One such defense, namely that Respondent had no duty to bargain
with Local 1023 is clearly without merit since it had been dealing with
that entity for many years at the first and second levels of the grievance
procedure. To deny, at this time, that the Local does not represent the
employees borders on the frivolous.

13 245 NLRB 1090 (1979).

only one reason given the Union for the refusals, confi-
dentiality (or private).” The Administrative Law Judge
concluded, “Respondent does not contend that the infor-
mation requested itself contains any confidential informa-
tion” but that if the information were leaked, it could
subject employees to ridicule. The Administrative Law
Judge noted that inasmuch as the information sought was
not itself confidential, the case was distinguishable from
Detroit Edison. The Board in affirming the rulings, find-
ings, and conclusions of the Administrative Law Judge
and adopting his Order did not comment on the distinc-
tion made between Canal Electric Company and Detroit
Edison by the Administrative Law Judge.

In Johns-Manville Sales Corporation,* the union de-
manded the names of 34 employees which the company’s
doctors had found had pneumoconiosis. The union legiti-
mately required the information in order to develop a
health program for employees and to prepare contract
proposals. The company refused to release the informa-
tion to the union on grounds that the identity of the em-
ployees afficted with the disease constituted confidential
medical records, citing Detroit Edison.

In his analysis the Administrative Law Judge explicite-
ly distinguished Detroit Edison by pointing out that in
that case the desired information was kept out of the
hands of both management personnel and employee rep-
resentatives by the company’s psychologists, thus main-
taining confidentiality. This situation differed from that
in Johns-Manville where the desired information had been
made available to members of the supervisory hierarchy,
thus destroying, in part, the confidential nature of the
data. Based on the lack of confidentiality, among other
considerations, the Administrative Law Judge found a
violation of Section 8(a)(5) and recommended that the
company be ordered to furnish the requested informa-
tion.

The Board, on review, specifically dealt with the ques-
tion of confidentiality and noted:

The weight of the Respondent’s assertion of con-
fidentiality is also, of course, subject to scruti-
ny. . . . [i]t is arguable that the Respondent itself
has not treated the employees’ identities in a strictly
confidential manner since it has revealed them to
various persons in the supervisory hierarchy.

Thus, the Board conceded that there was indeed a dif-
ference between the confidentiality practiced by the re-
spondent in Detroit Edison and that claimed by Respond-
ent to exist in Johns-Manville. Nevertheless, it found no
violation in Johns-Manville even though the information
requested was not as completely confidential as in Detroit
Edison. The Board explained that despite this lack of
total confidentiality:

Nevertheless, there exists a legitimate aura of confi-
dentiality in the identities of those individuals who
have been identified as having a certain medical dis-
order. The privilege in question, of course, belongs

14 252 NLRB 368 (1980).
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to the employees and not to the Respondent. [252
NRLB at 368.]

The Board, by this statement appears to acknowledge
the right of employees to a certain degree of privacy
with regard to their medical records and that this right
of privacy is one consideration which must be weighed
along with other factors in deciding, on a case-by-case
basis, whether information regarding them must be made
available to the union. The amount of confidentiality af-
forded the information by the company no longer ap-
pears to be controlling, if indeed it was ever meant to be.
Rather, the employees’ right to privacy with regard to
their medical records is given greater consideration than
previously.

The Board, in its effort to balance the right to privacy
of employees with the right to information of the union,
took into consideration the good faith of the employer as
reflected by its willingness to divulge the privileged in-
formation to the union upon receiving the consent of the
involved employees. To this effect the Board (252
NLRB at 368) stated:

We note that the Respondent has demonstrated that
its refusal to disclcse sensitive information privi-
leged to those employees was made in good faith,
since it sought to accommodate the Union by sub-
mitting forms to a number of red-tagged [individ-
uals identified as being partially disabled by pneu-
moconiosis] employees on which they indicated
whether or not they wished to be identified to the
Union as having pneumoconiosis, and has turned
over to the Union the names of those who consent-
ed.

The Board concluded in the Johns-Manville case (at
368):

We find, therefore, contrary to the Administrative
Law Judge, that, on balance, and in the particular
circumstances present, the Respondent has not vio-
lated Section 8(a)}(5) by refusing to furnish the
Union with the identities of the red-tagged employ-
ees.

The facts in the instant case bear certain similarities to
those in Johns-Manville. Here, as there, the information
requested involves, in part, material which reflects upon
the medical condition,!5 physical and mental, of certain
employees. It thus has about it, in the words of the
Board, a “legitimate aura of confidentiality” which is
privileged and which privilege “belongs to the employ-
ees and not to the Respondent.” Similarly, in the instant
case as in Johns-Manville, 1 note here, as the Board did
there, that Respondent has demonstrated that its refusal
to disclose sensitive information privileged to those em-
ployees was made in good faith, since it sought to ac-
commodate the Union by agreeing to release the request-

15 Certain absentee/tardiness records of the type at issue herein were
offered and received into evidence. An analysis of these records indicate
that they do, in fact, contain information concerning which employees
might well be sensitive.

ed information upon obtaining the consent of the em-
ployees whose records were requested.

In the instant case the Union did not, however, avail
itself of the opportunity offered by Respondent, but, on
the contrary, explicitly directed the three employees to
refuse to give their consent to the release of the informa-
tion, in order, apparently to make a test case, to obtain a
ruling that the Union is entitled to see such records with-
out the consent of the employees involved. However, if
the Board has said that in certain cases it is evidence of
good faith for an employer to agree to offer such infor-
mation to the union only after first obtaining the consent
of the employees involved, it would clearly be contrary
to the Board’s intention to find that a union under no cir-
cumstances should have to first obtain the consent of em-
ployees involved before receiving privileged or confiden-
tial information. Each case must be considered on its
own so that an across-the-board type of ruling involving
the necessity of obtaining consent would clearly be inap-
propriate.

Although I can easily conceive of a situation where it
would not be appropriate for a union to first be required
to obtain the consent of employees before being given
confidential information regarding employees,'® the in-
stant case is not one of them. Here, the Union's object in
seeking to obtain access to the records containing the
confidential material was to determine if based on certain
contents of the files it should pursue the grievance proce-
dure on behalf of the three employees who were tardy.
The Union did not limit its request to a portion of the
records but asked for the entire files, including the confi-
dential material. When told to first obtain the consent of
the three employees, it refused to do so but, on the con-
trary, told the involved employees not to sign releases.
The Union thus intentionally placed itself in the way of
attaining its own legitimate objective for there is no evi-
dence in the record that the employees had any real ob-
jections to the union representative gaining access to the
material in question and it would have been a simple
matter for the Union to obtain releases to gain access to
the materials it needed and to pursue the grievance pro-
cedure to a proper conclusion. Instead, it preferred to
play games, to challenge the Employer’s Employee Pri-
vacy Protection Plan, a policy which, on its face, ap-
pears to be legitimately concerned with employees’
rights to privacy and not in any way discriminatorily
motivated.

I find that in the instant case, with the specific facts
narrowly construed, Respondent did not engage in con-
duct violative of the Act when it required the Union to
first obtain the consent of the employees involved before
releasing confidential information from their files. I rec-
ommend dismissal of the complaint in its entirety.

18 For example, a case involving suspected discriminatory disparate
treatment of employees where the favored employees refuse to consent to
the release of their records for comparison with those of alleged discri-
minatees, an analysis of the records is critical to the investigation of the
matter.
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CONCLUSIONS OF LAW 2. Respondent is an employer within the meaning of

1. The International and the Local are labor organiza- g:gz 22((2))‘322‘1(-;; g?gtzgeﬁ;:‘ commerce as defined in

tions within the meaning of Section 2(5) of the Act. 3. Respondent has not committed any of the unfair
labor practices alleged in the complaint.

[Recommended Order for dismissal omitted from pub-

lication.)



